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MW/ ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
13.12.2019 passed by the Commissioner of Income Tax (Appeals)-40,
Mumbeai (hereinafter referred to as the “CIT(A)”) relevant to the A.Y.2015-
16.

2. The assessee has raised the following grounds: -

“l.  The CIT(A) failed to service a proper notice to the

Appellant and passed the ex-parte order.
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2. The CIT(A) failed to appreciate that the AO did not carry
out any independent enquiry himself for the reconciliation of sales
amount therefore, the addition sustained by CIT(A) is unjustified
and is liable to be deleted.

3. The CIT(A) failed to appreciate that the AO had not
provided to the Appellant any material on which he placed
reliance in making the impugned addition as also opportunity of
cross examination thereby violating the principles of natural
justice. Therefore, the addition is liable to be deleted.

4. The CIT(A) erred in confirming the addition of increase in
sales of Rs.4,16,073/- without verification of the facts.

Interest levied u/s 234A,234B & 234C of the Act

5. The CIT(A) erred in confirming the levy of interest under
sections 234A, 234B & 234C of the Act

Initiation of penalty proceedings

6. The CIT(A)erred in confirming the penalty proceedings
initiated by AO u/s 271(1)(c) of the Act

The appellant craves leaves to add, amend, alter or delete any of

the above grounds of appeal.”

3. The brief facts of the case are that the assessee filed her return of
income on 28.03.2016 declaring total income to the tune of Rs.9,96,990/-.
The case was selected for scrutiny. Thereafter, notices u/s 143(2) & 142(1)
of the Act were issued and served upon the assessee. The assessee is

engaged in the business of Construction Contracts. During the course of
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assessment proceedings, the assessee has shown the turnover of
Rs.56,69,505/- for A.Y.2014-15 in Service Tax Return. The assessee’s
gross receipts as per 26AS for F.Y.2014-15 was of Rs.53,96,630/-. The
assessee has shown the turnover of Rs.52,53,432/- in Income Tax Return.
Accordingly, the assessee could not explain the reasons as to why the
difference between the gross receipts as per service tax return or 26AS was
not offered for taxation. Thereafter, the undisclosed business income of
Rs.4,16,073/- was added to the income of the assessee. The penalty
proceeding was initiated u/s 271(1)(c) for concealment of income. The total
income of the assessee was assessed to the tune of Rs.14,13,060/-. Feeling
aggrieved, the assessee filed an appeal before the CIT(A) who dismissed
the appeal of the assessee, therefore, the assessee has filed the present

appeal before us.

4, We have heard the arguments advanced by the Ld. Representative of
the parties and perused the record. The Ld. Representative of the assessee
has argued that the CIT(A) has decided the matter of controversy in
absence of the assessee and without giving an opportunity of being heard to
the assessee in accordance with law, therefore, the finding of the CIT(A) is
not justifiable, hence, is liable to be set aside in the interest of justice.
However, the Ld. Representative of the Department has refuted the said
contention. On appraisal of the order of the CIT(A) dated 13.12.2019
passed by the CIT(A), we find that the CIT(A) has decided the matter of
controversy in absence of the assessee/Representative of the assessee
without giving an opportunity of being heard to the assessee in the

accordance with law. A proper and reasonable opportunity is required to be
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given to the assessee before deciding the matter of controversy in

accordance with law.

5. For this proposition we placed reliance upon the following case

laws.
(1) CIT Vs. Premkumar Arjundas Luthra (HUF) (2017) 154 DTR (Bom) 302
(2) CIT Vs. S Chenniappa Mudaliar (1969) 74 ITR 1 (SC)

6.  Accordingly in the interest of justice, we remit the issue raised in the
appeal to the file of the Ld. CIT(A). Ld. CIT(A) is directed to consider the
issue afresh and pass an order on the merits of the case after giving after
giving a proper opportunity of being heard to the assessee in accordance
with law. Therefore, in the said circumstances, we are of the view that the
order of the CIT(A) is not liable to be sustainable in the eyes of law,
therefore, we set aside the finding of the CIT(A) on all the issues and
restore the matter before the CIT(A) to decide the matter afresh by giving

an opportunity of being heard to the assessee in accordance with law.

7. In the result, the appeal filed by the assessee is hereby allowed for

statistical purposes.

Order pronounced in the open court on 20/12/2021
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